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Reasonable efforts determinations are a valuable tool judges can
use to assess a child welfare agency’s efforts:

This judge’s action alert
highlights:

how reasonable efforts
findings support children and
families in the child welfare
system.

how the Family First Act
strengthens judges’
reasonable efforts findings.

how to use the Family First
Act to strengthen reasonable
efforts to prevent removal.

how to use the Family First
Act to strengthen reasonable
efforts to reunify or achieve
permanency.

how to strengthen Family
First Act implementation
and reasonable efforts
determinations at the
community level.
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= to support a family without separating them, or

= to reunify the family or achieve another form of permanency when
separation is required for the child’s safety.

Though “reasonable efforts” requirements have existed in federal law for
over 40 years,' the Family First Prevention Services Act of 2018 (Family
First Act) provides opportunities to reexamine and enhance judicial deci-
sion making on the topic.

How do reasonable efforts findings support children and

families in the child welfare system?

More than simply a link between the child welfare agency and federal
funding, findings of reasonable efforts or no reasonable efforts are recog-
nized as “the most powerful tools given to the courts.” These determina-
tions, when individualized and fact-specific, serve as checks on whether
families in contact with state authorities are being provided appropriate
support to avoid separation or achieve permanency.

Reasonable efforts to preserve families

Federal law requires that reasonable efforts be made to preserve families,
“prior to the placement of a child in foster care, to prevent or eliminate
the need for removing the child from the child’s home.”” Any actions the
agency takes after removing the child but before the first court hearing,
including service referrals or other efforts, cannot be considered as rea-
sonable efforts to prevent removal. If this judicial determination regarding
reasonable efforts is not made within 60 days of the child’s removal, the
child welfare agency will not be able to access federal Title IV-E funding
throughout the child’s stay in foster care.*

Reasonable efforts to reunify or achieve permanency

Additionally, reasonable efforts must be made to safely reunify families
or “to place the child in a timely manner in accordance with the perma-
nency plan...and to complete whatever steps are necessary to finalize the
permanent placement of the child.” A judicial finding of these reasonable
efforts to return the child home or finalize adoption, guardianship, or
another permanency goal must be made within 12 months of foster care
entry and at least once every 12 months thereafter.® Absent this finding,
the child welfare agency will not receive federal IV-E funding until a
reasonable efforts finding is made.’
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Reasonable efforts to maintain sibling connections
Federal law also requires that in order to draw down
federal Title IV-E funding, the agency must make
reasonable efforts to maintain sibling connections (no
judicial finding requirement is specified). The Fos-
tering Connections and Increasing Adoptions Act of
2008 added that reasonable efforts must be made to
place siblings removed from their home in the same
placement, unless it does not protect the safety or
well-being of any of the siblings.® When siblings are
not placed together, reasonable efforts must be made
to provide frequent visitation or other “ongoing inter-
action” absent evidence that the contact would be con-
trary to the safety or well-being of any of the siblings.’
One cornerstone of the Family First Act reflects the
fundamental purpose of requiring reasonable efforts
to avoid the trauma of removal when children are
removed from their homes.

How does the Family First Prevention Services

Act strengthen reasonable efforts findings?
Prevention services to maintain family unity

One cornerstone of the Family First Act reflects the
fundamental purpose of requiring reasonable efforts

to avoid the trauma of removal when children are
removed from their homes. Reasonable efforts re-
quirements have long recognized “a profound effect
on the child and family once a child is removed from
home, even for a short time, that cannot be undone.”'°
The Family First Act strives to avoid unnecessary
removals by providing federal funding for prevention
services that maintain family unity. Family First gives
states access to federal Title I[V-E dollars for approved,
evidence-based prevention services for mental health,
substance use, and parenting services.!' A jurisdiction
may define which children, parents, or other caregivers
are eligible for federally supported services in these
areas, as long as that eligible population falls within
Family First’s definition of children who are “candi-
dates for foster care.”!?

Preferred placement settings, supports for
transition-age youth

If the child enters foster care and a relevant petition
is filed in court, the Family First Act also offers de-
tailed direction about preferred placement settings
and opportunities for expanded supports for transi-
tion-aged youth, among other provisions.'* Assessing
how and whether agencies are taking advantage of
these requirements and opportunities is a key role for
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judges to effectively implement Family First and for
the overall monitoring of the child welfare system’s
engagement of individual families.

How can judges use the Family First Act to
strengthen assessments of reasonable efforts

to prevent removal?

Many child welfare agencies offered prevention
services to families they identified as needing sup-
port before the Family First Act was enacted. The Act
provided states access to Title IV-E funding for certain
services for the first time, which has encouraged agen-
cies and state implementation groups to assess what
supports families in their jurisdictions most need and
what services are available.

Some judges may believe the window for “pre-
vention” of child welfare system involvement has
closed by the time they learn of a family’s case. After
all, the petition has been filed and the child has often
already been removed from the parents’ care. As Dr.
Jerry Milner, who served as Associate Commissioner
at the U.S. Department of Health and Human Services
Children’s Bureau when the Family First Act became
law, has noted, “Judges and attorneys play absolutely
critical roles in prevention in and out of the courtroom
... and enhanced attention to reasonable efforts will
have a ripple effect across the justice system by help-
ing children and families stay safe and healthy and
avoid juvenile justice and child welfare involvement.
Prevention is the work of the courts.”'*

Considerations for judges

When a family’s proceeding begins in court, a first
step when a judge considers if reasonable efforts were
made to prevent removal is to ask what services or
supports were provided to the family before the child
was removed, including federally supported preven-
tion services. Judges may, for example:

m  Ask if the parents were offered in-home parenting
services before the child was removed. If so, were
those services in the language the parent under-
stands best?

»  Ask if the family was connected with mental
health services providers. If so, were the providers
accessible and available at the time of removal?

= [ssue court orders for prevention services that may
allow the child to remain safely at home if reason-
able efforts were not made before removal.
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If the judge does not feel equipped to determine
whether reasonable efforts were made before removal,
consider:

= What evidence of reasonable efforts is being
offered and challenged by attorneys in the early
proceedings? The judge can invite discussion and
debate among parties about whether a finding of
reasonable efforts would be appropriate.

= Can the matter be continued so the attorney repre-
senting the agency can discern and present more
information about what efforts were provided
before the child was removed?

Considerations in cases involving expectant

and parenting youth

The Family First Act recognizes the needs of expect-
ant and parenting youth in care. The Act specifically
identifies these youth as eligible for Family First
prevention services, distinct from children who are
“candidates for foster care,” as identified by the state
or other jurisdiction. Relevant considerations may
include:

= Was the baby of a young parent in foster care
“placed” in care as well? If so, why was that
necessary? Was this parent first offered parenting
skills or other supports, such as maintenance pay-
ments to include expenses incurred on the baby’s
behalf?"

= [s the expectant or parenting youth in foster care
interested in prevention services? If so, are they
being provided around the parent’s work or school
schedule?

= What services are being provided for the child of
this young parent?

Note: Neither the Family First Act nor federal rea-
sonable efforts requirements direct that a finding of

no reasonable efforts leads to immediate reunification
of the child and parents. As always, the court should
consider any existing risk to the child’s safety at home
and determine whether remaining in the home “would
be contrary to the child’s welfare” or if placement is in
the child’s best interest.'

How can judges use the Family First Act to
strengthen assessments of reasonable efforts

to achieve permanency?

Judicial reasonable efforts determinations can consider
whether Family First Act priorities are incorporated
into efforts to achieve reunification between children
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and their parents or another form of permanency.
These priority areas reflect different avenues to mean-
ingfully engage families and strengthen case practice.
For example, the Family First Act:

m  States a preference for family-based foster care
over congregate care settings (a cornerstone princi-
ple). The Act restricts federal funding to time-lim-
ited residential care and other specialized group
settings, reflecting research that youth in care fare
better in family-based settings. Judges can ques-
tion, accordingly, whether reasonable efforts have
been made to support youth and advance perma-
nency goals by pursuing family foster homes.

= Recognizes the importance of safely maintaining
sibling connections. An exception to the Family
First Act’s requirement that a “family foster home”
include no more than six children in foster care is
available for sibling groups to live together.!’

»  Prioritizes kinship care' in several ways,
including:

o provides federal funding for kinship navigator
programs, which provide information about
programs and services to meet the needs of
children and their kinship caregivers.

O requires states to examine and report on their
foster parent licensing standards and their use
of waivers for kin caregivers.

= Stresses the importance of reunification services to
preventing reentry into care.

o Extends the period a family can receive reuni-
fication services financed by a separate stream
of federal funding, including counseling,
substance use treatment, assistance to address
domestic violence, peer mentoring, visitation,
and transportation.

»  Provides opportunities for better supporting tran-
sition-age youth while they are in care and as they
exit care. Many states have taken advantage of op-
portunities under Family First to extend the age of
eligibility for Chafee program independent living
services, including educational training vouchers,
to include more youth currently and formerly in
foster care.

Considerations for judges

To incorporate the areas strengthened by the Family
First Act when considering reasonable efforts for fami-
lies, judges can:
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= Ask whether the agency used diligent efforts to
locate kin and support kin placements. This ap-
proach allows children to transition immediately
from their home to another familiar setting with
someone they already know or with whom they
share a cultural or religious background.

»  Consider court orders to refer kinship families to
state or local kinship navigator programs and other
supports, as appropriate.

= Ask what reasonable efforts have been made to
find a living arrangement for an older teen or
young adult in care other than traditional congre-
gate care—e.g., family foster home, independent
living setting, or specialized setting with services
for victims of sex trafficking.

= Determine whether siblings were placed together
in a home, and if not, why? Ask if a visitation plan
is in place or is being sought to support successful
reunification or other form of permanency
together.

= [fachild is receiving residential treatment through
a Qualified Residential Treatment Program, as
defined by the Family First Act,' or other setting,
ask whether parents or other relatives have been
involved in the treatment plan to facilitate a suc-
cessful transition back to the parents’ or kin care-
givers’ home.

= Determine what efforts are being made to prepare
an older youth to transition from foster care. If the
state took Family First’s option to extend indepen-
dent living services, including educational training
vouchers, to an expanded eligibility group, ask
what steps have been taken to share those opportu-
nities with the youth.

m  Ask what reunification efforts are in place to sup-
port a parent and family after a child returns home
on a trial home visit, with the goal of stabilizing
the family and avoiding the child’s reentry into
foster care.

What steps can judges take in the community
to strengthen Family First Act implementation
and reasonable efforts determinations?

Beyond presiding over the matters of individual
families, judges can help strengthen how their juris-
diction’s child welfare system works with families by
considering how elements of the Family First Act are
implemented and adapted locally. Judges can:

= Participate in a task force, subcommittee, or other
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group organized by the child welfare agency or
other stakeholders that focuses on implementing,
adapting, and improving Family First’s provisions.

= Understand what prevention services are available
or under development locally. These services are
often identified in the state’s Title IV-E Prevention
Program Five-Year Plan, but it is important to con-
firm with the child welfare agency which services
are available to families locally.

m Identify and share any missing prevention supports
needed by families in their cases.

= Support efforts to examine if racial disparities
exist in who is offered, has access to, and engages
in prevention services in your community. Join
efforts to address any inequities.

= Consider when prevention services could support
families in other cases—e.g., housing, truancy, ju-
venile delinquency—and direct parties to explore
those options, when relevant.

Conclusion

Reasonable efforts findings remain a critical tool for

a judge’s monitoring of cases involving family sepa-
ration. They can be used to ensure the separation was
required to keep the child safe and lasts only as long as
needed before the family reunifies or the child reaches
permanency another way. When evaluating whether
the child welfare agency made reasonable efforts while
engaging families, the Family First Act gives judges
several areas to consider. These include whether the
agency supported the family in the prevention stage,
provided family-based settings in foster care that pro-
mote sibling connections, fostered relationships with
relatives, provided extended support to transition-age
youth in foster care, and more.
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